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INTRODUCTION 

The Utah Constitution bestows to the citizens of Utah the right to 

“initiate any desired legislation and cause it to be submitted to the people for 

adoption.” Utah Const. art. VI, § 1(2)(a)(i)(A). This Court recently confirmed 

that this legislative power of the people is parallel to and coextensive with 

the power vested in the Legislature. Certain citizens of Utah exercised this 

constitutional right to initiate legislation by advancing an initiative (the 

“CMV Initiative”), the primary purposes of which are to maintain and solidify 

the current dual path system to the primary ballot for candidates (through 

the caucus-convention system and/or by collecting signatures), provide a 

direct primary election through which political-party nominees for Utah’s 

federal, state, and county-level public offices are selected and subsequently 

featured on the general election ballot, lower the number of signatures that 

candidates need to access the ballot, create a pathway for runoff elections, 

and allow voters to sign more than one petition. The CMV Initiative seeks to 

improve voter participation, enhance candidates’ access to the ballot, require 

nominees to show a sufficiently broad level of support, and ensure the 

integrity and reliability of the election process. The citizens who sponsored 

and advanced the CMV Initiative (the “CMV Parties”) satisfied the numerous 

statutory requirements associated with the initiative process. They prepared 

and submitted an application containing the text of the proposed legislation 
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and the notarized signatures of the initiative’s sponsors;1 they held at least 

seven public hearings throughout the state; they ensured that those who 

circulated and verified the petitions met specific age and residency 

requirements; and they ensured that petition circulators personally verified 

each and every signature in the petition. And by April 15, 2018, the statutory 

deadline for submitting signatures supporting any initiative, the CMV 

Parties submitted enough signatures to exceed every necessary threshold to 

qualify the CMV Initiative for the November ballot, including the submission 

of well over 131,000 validated signatures statewide. This was no easy feat as 

Utah is recognized as a difficult, if not the most difficult, state in which to get 

an initiative on the ballot. 

However, in the thirty days following the CMV Parties’ submission and 

after that submission could no longer be supplemented or amended, a well-

funded and organized opposition group to the CMV Initiative took advantage 

of a provision in the Utah Election Code that permits the removal of petition 

signatures for a period of thirty-days after the petitions are filed with the 

county clerks (the “Removal Provision”). That opposition group targeted three 

senate districts, obtained from the Lieutenant Governor the names and 

personal contact information for the individuals in those districts who signed 

                                                           
1 The five sponsors of the CMV Initiative are Michael O. Leavitt, Norma W. 
Matheson, Gail Miller, Benjamin M. McAdams, and Richard McKeown.  
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the CMV Initiative petition, and directly contacted those individuals in an 

effort to persuade them to sign a form requesting removal of their signatures. 

Unlike the initial gathering of the petition signatures, those who sought the 

removal of signatures did not have to satisfy virtually any requirements: they 

were not required to be at least 18 years of age, they were not required to be 

Utah residents, they were not required to provide disclosures about payments 

to those gatherers seeking removals, and they were not even required to 

attest or verify any of the removal signatures. By May 14, 2018—four weeks 

after the initiative petition packets were submitted in final—around 3,000 

removal requests were submitted to the county clerks in targeted districts. 

When the Lieutenant Governor accounted for the removal requests, he 

determined that the CMV Parties had now fallen short in three senate 

districts where the CMV Parties initially exceeded the threshold. In Senate 

District 7, for example, the CMV Parties submitted 4,446 valid voter 

signatures by their deadline—which was 894 signatures (over 125%) more 

than the required threshold for that district. But there were 1,076 removal 

requests deemed valid for that district, meaning that the 894 signature buffer 

was now a 182–signature deficit. Senate Districts 21 and 29 were similar. A 

449 buffer in Senate District 21 became a 179–signature deficit after 

accounting for 628 removal requests and a 322 signature buffer in Senate 

District 29 became a 211 signature deficit after accounting for 533 removal 
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requests. The Lieutenant Governor determined that the CMV Initiative 

failed to meet the requirements in those three senate districts and 

accordingly would not be placed on the ballot. 

There are at least four reasons why the CMV Initiative qualifies for the 

ballot and why the Lieutenant Governor has erred in concluding otherwise. 

First, the current statutory scheme unduly burdens the CMV Parties’ core 

constitutional right to initiate legislation.  This Court has previously 

reviewed and upheld a prior version of this statute against a somewhat 

similar challenge, but important changes have occurred in the interim. For 

one, a 2010 revision to the Utah Election Code eliminated a key component of 

the previous statutory structure that required signature-removal requests to 

be notarized. This change removed perhaps the last thread that was arguably 

keeping the Removal Provision and the remainder of the statutory scheme 

constitutional. The current, relative ease by which an initiative opposition 

group may now obtain the removal of signatures, especially when considered 

in light of the relative difficulty in obtaining valid signatures, imposes an 

undue burden on the people’s constitutional right to initiate legislation. Apart 

from this statutory change, underlying facts have also changed since the last 

round of related jurisprudence. One apparent justification for the previous 

statutory scheme, found in an 82-year-old case, drew from the weight of 

authority and approaches toward signature-removals in other states, but that 
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weight has now shifted dramatically to provide that signatures may not be 

removed once the petition has been submitted. In light of these statutory and 

factual changes, the Removal Provision should be held unconstitutional.   

Second, the Removal Provision of the current Election Code creates 

disparate treatment and effects that also violate the uniform operation of 

laws provision of the Utah Constitution. Specifically, the current framework 

imposes a series of requirements and regulations governing sponsors of an 

initiative and the circulator/verifiers (the “verifiers”) of petition packets, but 

includes no such requirements or regulations for opponents of an initiative 

and the gatherers of signature removal statements. That reality, alone, 

warrants this Court to strike the Removal Provision as unconstitutional. The 

Removal Provision and the minimum district requirement (the “Senate 

District Requirement”) work in tandem to dilute the power of voters who sign 

and do not wish to remove their signature after submission of the petitions to 

the county clerks, and impermissibly heighten the power of those who do 

want to remove their signature after that critical time. The effect is that a 

miniscule subgroup of signers in a certain district—and the initiative’s 

opponents who seek to cajole those signers to remove their signatures—are 

afforded an effective veto of an initiative that otherwise qualifies for the 

ballot. 
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Third, for similar reasons why the current state statute violates the 

uniform operation of laws provision of the Utah Constitution, the Removal 

Provision and the Senate District Requirement, operating in tandem, also 

violate the Equal Protection Clause of the Fourteenth Amendment to the 

United States Constitution. These two state provisions have the effect of 

granting one group greater voting strength than another—favoring 

opponents of an initiative over proponents in two ways. First, they impose 

requirements on the sponsors and verifiers, but not on opponents or 

gatherers of removal statements. And second, they afford opponents of an 

initiative—and the initiative signers that they persuade into removing their 

signatures—an effective veto over the petition.   

Fourth, the CMV Initiative qualifies for the ballot because the 

overwhelming majority of the removal requests were not submitted to the 

clerks in accordance with the statute. The Removal Provision, found at Utah 

Code Ann. § 20A-7-205(3), provides, in part, that “[a] voter who has signed an 

initiative petition may have the voter’s signature removed from the petition 

by submitting to the county clerk a statement requesting that the voter’s 

signature be removed.” The plain language of this provision requires that 

voters must personally provide their own removal statements to the county 

clerk. This plain language interpretation finds substantial support in the 

legislative history of the Removal Provision as well as the explicit 
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instructions of the official removal form that the Lieutenant Governor’s Office 

prepared and issued, which, expressly provides that “[y]ou must submit this 

application to your county clerk via mail or deliver it in person.” Such a 

construction is critical to satisfying the intent, purposes, and policies of the 

Election Code and provides an alternative route for this court to address the 

constitutional problems presented by the Removal Provision, and the Election 

Code generally, under the doctrine of constitutional avoidance. Such 

enforcement and construction of the Removal Provision would qualify the 

CMV Initiative for the ballot because the vast majority of the pertinent 

removal statements were collected and submitted by CMV Initiative’s 

opponents instead of the voters themselves. 

Given the time pressures associated with the upcoming election, the 

CMV Parties request an extraordinary writ from this Court to address these 

constitutional problems and statutory violations, as described more fully 

below.  
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ARGUMENT 

The Petition and this Memorandum relate to “a constitutionally 

guaranteed right” under “article VI, section 1 of the Utah Constitution” to 

participate in “democracy in its most direct and quintessential form.” 

Gallivan v. Walker, 2002 UT 89, ¶¶ 24–25. That constitutionally-guaranteed 

right is the right to “initiate any desired legislation and cause it to be 

submitted to the people for adoption.” Utah Const., article VI, § 1(2)(a)(i)(A). 

The “initiative power of the people is parallel to and coextensive with the 

power of the state legislature.” Carter v. Lehi City, 2012 UT 2, ¶ 20. In fact, 

“[o]n its face, article VI recognizes a single, undifferentiated ‘legislative 

power,’ vested both in the people and in the legislature” and “[n]othing in the 

text or structure of article VI suggests any difference in the power vested 

simultaneously in the ‘Legislature’ and ‘the people.’” Id. at ¶ 22. Indeed, 

“‘[u]nder our constitutional assumptions, all power derives from the people, 

who can delegate it to representative instruments which they create.’” Id. at 

¶ 30 (quoting City of Eastlake v. Forest City Enters., 426 U.S. 668, 672 

(1976)). This case also directly implicates the uniform operation of laws 

provision in article I, section 24 of the Utah Constitution, which disfavors 

discriminatory classifications that have a disparate impact on similarly 

situated parties. Through the recent initiative process, the CMV Parties have 

seen their constitutionally guaranteed right to initiate legislation unduly 
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burdened and otherwise subjected to an improperly discriminatory 

framework in the form of the very election laws that should ensure a fair and 

constitutional process. 

The argument section of this Memorandum is divided in five parts. 

First, it explains why the Utah Election Code violates the right to initiate 

legislation provided in the Utah Constitution. Second, it explains why the 

Utah Election Code violates the uniform operation of laws provision of the 

Utah Constitution. Third, it explains why the Election Code violates the 

Equal Protection clause of the Fourteenth Amendment to the United States 

Constitution. Fourth, it explains that, in the alternative, the Utah Election 

Code may be constitutional if read to require voters to submit their own 

removal statements by mail or in person—which reading is consistent with 

the plain language, purposes, and policies of the statute. Fifth, it explains 

why Count My Vote qualifies for the ballot if the Removal Provision of the 

Election Code is unconstitutional or if the provision requires personal 

delivery or mailing by the voter. 

I. THE AMENDED REMOVAL PROVISION PLACES AN UNDUE 
BURDEN ON THE RIGHT TO INITIATE LEGISLATION. 

 This Court has concluded that “[b]ecause the people’s right to directly 

legislate through initiative and referenda is sacrosanct and a fundamental 

right, Utah courts must defend it against encroachment and maintain it 
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inviolate.” Gallivan, 2002 UT 89, ¶ 27. Put differently, “[b]ecause of the 

fundamental nature of the right of initiative and its significance to the 

political power of registered voters of the state, the vitality of ensuring that 

the right is not effectively abrogated, severely limited, or unduly burdened by 

the procedures enacted to enable the right and to place initiatives on the 

ballot is of paramount importance.” Id. The need to ensure that the right to 

initiate legislation is not abrogated, impermissibly limited, or burdened is 

particularly compelling given that the “initiative power of the people is 

parallel to and coextensive with the power of the state legislature,” Carter , 

2012 UT 2, ¶ 20, and that as such, the state legislature may not attempt to 

dilute that power in an effort to amplify its own. 

To “determine whether [an] enactment unduly burdens the right to 

initiative . . . a court should assess whether the enactment is reasonable, 

whether it has a legitimate legislative purpose, and whether the enactment 

reasonably tends to further that legislative purpose.” Utah Safe to Learn–

Safe to Worship Coal., Inc. v. State, 2004 UT 32, ¶ 35. Most importantly, “[i]n 

evaluating the reasonableness of the challenged enactment and its relation to 

the legislative purpose, courts should weigh the extent to which the right of 

initiative is burdened against the importance of the legislative purpose.” Id. 

Any legislative purpose behind initiative provisions, including the Removal 

Provision that permits removal of signatures after initiative petitions have 
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been submitted, is far outweighed by the burden that those provisions place 

on the right to initiate legislation for the reasons that follow.  

A. The Fundamental Alterations to the Election Code’s 
Removal Provision in 2010 Have Resulted in an Undue 
Burden on the Right to Initiate. 

The Removal Provision’s predecessor required that a voter’s signature–

removal statement be notarized. See 2000 Utah Laws, ch. 3, § 6, eff. May 1, 

2000 (amended 2010) (“Any voter who has signed an initiative petition may 

have his signature removed from the petition by submitting a notarized 

statement to that effect to the county clerk.”). In 2010, the Utah Legislature 

amended the Election Code to eliminate the notary requirement. See 2010 

Utah Laws, ch. 225, § 1, eff. March 26, 2010. That amendment’s legislative 

history establishes that the state legislature’s intent, in significant part, was 

to undermine the initiative power of the people and thereby extend its own 

legislative power. 

Specifically, while debating whether to discard the notarization 

requirement for removal statements, Utah state legislators expressed deep 

mistrust of the people’s right to initiate legislation. Representative Kerry 

Gibson commented during House Floor Debates that “[t]he initiative process 

as a whole is counterproductive to the Republic form of government we 

practice under.” (Rep. Gibson, House Floor Debates Day 37 (March 3, 2010), 

App. 46.) He continued, “under the republic that we live, we have a process, 
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and I would put our process of creating and making law above the disaster 

that California has brought upon themselves any day of the week.” (Id.) He 

also stated that he personally will not “sign petitions . . . because I think that 

goes against the process the founding fathers set up for us.” (App. 47.) Those 

comments signal a deep mistrust of the people’s constitutional right to 

initiate legislation and antagonism toward the expression of that right.  

 Senator Howard Stephenson—the sponsor of the bill—also made 

comments that suggest that the people’s right to initiate should be limited. 

He said during a House Government Operations Committee discussion on the 

proposed removal of the notary requirement that “we need to defend the 

republic. We do have representative government.” (Sen. Stephenson, House 

Gov’t Ops. Cmte., Feb. 26, 2010, App. 71.) During Senate Floor debates, 

Senator Stephenson characterized the right to initiate legislation as a “safety 

valve.” He stated that “[t]here is, . . . in the state of Utah, a process for the 

public, the citizens of this state, to initiate legislation directly . . . . I think in 

some states, it has been abused because the process is so easy. . . . Utahns 

have been very careful in the use of this safety valve, as I call it, the – the 

ability of the people to directly enact legislation.” (App. 93–94.) But the right 

to initiate legislation is not a mere “safety valve.” It is a fundamental right 

granted to the people of Utah under the Utah Constitution in the form of a 
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legislative power that is “coextensive” with that of the legislature. Carter, 

2012 UT 2, ¶ 20.  

The weakening of the removal process, and the legislative history 

behind the Removal Provision suggest that the state legislature sought to 

impair the right of the people to initiate legislation. The amendments to the 

Removal Provision had that very effect—they smoothed the path for initiative 

opponents to have signatures removed and initiatives disqualified, without 

any procedural burdens comparable to those imposed on initiative sponsors 

during the signature-gathering and submission process. They also created a 

scenario where initiative sponsors—like the CMV Parties—will never know 

whether they have satisfied the legislative requirements until it is too late. 

The “legislative purpose” behind that amendment is inherently weak and is 

far outweighed by “the extent to which the right of initiative is burdened.” 

Utah Safe to Learn, 2004 UT 32 ¶ 35. The Removal Provision unduly burdens 

the people’s right to initiate legislation for that reason and the reasons that 

follow.  

B. The Amended Removal Provision Is Not In Keeping with 
Analogous Voting Rights. 

The Removal Provision runs counter to various other relevant 

provisions of the Election Code. A signature on an initiative is akin to a vote. 

See, e.g., Gallivan, 2002 UT 89, ¶ 26 (“Signing a petition is inextricably 
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connected to the voters’ right to vote on an initiative because it serves a 

gatekeeping function to the right to vote.”); see also Senate Floor Debate, S.B. 

165, 59th Leg., Gen. Sess. (Utah Mar. 7, 2011) (Senate audio recording, Part 

2) (statement of Sen. Curt Bramble), available at 

http://le.utah.gov/asp/audio/index.asp?House=S&Sess=2011GS (Choose 

“SB0165S01” from “Bill from Session” form; then select hyperlink “Day 42 

(3/7/2011)” (last visited June 14, 2018)) (“the vote is the most sacred thing 

that we do, and signing a petition is tantamount to casting a vote.”). But the 

Election Code does not provide that voters may remove their votes after they 

have voted in an election. The reason is clear—doing so would run counter to 

interests of finality, certainty, and efficiency. The State may argue that 

initiative petitions are distinguishable because those signatures merely count 

to whether an initiative qualifies for the ballot to begin with, but that 

argument would weigh against post-filing signature removals, not in favor of 

them. Indeed, “[a]n individual’s signature on an initiative petition serves only 

to secure placement of a proposition before the voters; it does not foreclose the 

signatory’s right to vote his conscience for or against the proposition when it 

appears on a ballot.” Rekart v. Kirkpatrick, 639 S.W. 2d 606, 609 (Mo. 1982). 

The signature requirement relates only to whether an initiative will appear 

on the ballot, not whether it will ultimately become law and the burden of the 
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Removal Provisions in the context of the overall statutory scheme should be 

evaluated in light of that reality. 

The provisions of the Election Code that are most analogous to petition 

signature requirements are the provisions governing nomination petitions for 

candidates to qualify for primary election. The Election Code provides that 

individuals may qualify for a primary ballot if they submit a nomination 

petition that was “signed by at least 2% of the registered political party’s 

members who reside in the political division of the office that the individual 

seeks.” Utah Code Ann. § 20A–9–403(3)(a)(ii). But the Election Code does not 

allow voters to remove their signatures from candidate nomination petitions 

that have been filed with the county clerks. In fact, the Election Code does 

not permit voters to remove their signatures from candidate nomination 

petitions at all. There is no compelling reason why an initiative’s opponents 

may submit signature removal statements thirty days after the initiative 

petitions have been submitted in final, but voters may not remove their 

signatures on candidate nomination petitions at all. The only logical 

explanation, as explained above, is that the state legislature views initiatives 

as a threat to its own role and authority and wants to make it as difficult as 

possible for citizens to initiate legislation. Again, this Court “should weigh 

the extent to which the right of initiative is burdened against the importance 

of the legislative purpose,” Utah Safe to Learn, 2004 UT 32, ¶ 35, and such 
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legislative reasoning carries no weight whatsoever because the “initiative 

power of the people is parallel to and coextensive with the power of the state 

legislature.” Carter, 2012 UT 2, ¶ 20. 

C. The Specifics of the CMV Initiative and Other Initiatives 
During this Cycle Establish that the Election Code 
Provides Opposition Groups an Unfair Advantage that 
Unduly Burdens the Right to Initiate Legislation.  

The State may assert that the Election Code does not place an undue 

burden on the right to initiate legislation because three other ballot 

initiatives were able to qualify for the ballot in this cycle, but the specifics of 

those initiatives and the CMV Initiative rebut such an assertion.   

According to the Lieutenant Governor, the CMV Initiative submitted 

159,881 signatures in favor of the initiative. (See Lieutenant Governor’s 

Elections Webpage (the “Elections Webpage”) App. 25–27.) 131,984 of those 

signatures were validated by the county clerks and the CMV Initiative 

exceeded the signature thresholds in the requisite 26 or 29 senate districts. 

After the Lieutenant Governor’s Office processed removal statements, the 

CMV Initiative purportedly fell short of the signature requirements in 

District 7 by 182 signatures, District 21 by 179 signatures, and District 29 by 

211 signatures. (Id.) The CMV Initiative accordingly submitted 18,841 

validated signatures beyond the required statewide threshold of 113,143 and 

met the requirements in the requisite 26 of 29 senate districts. (Id.) But 
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signature removals statements—the overwhelming majority of which were 

submitted weeks after the CMV Initiative’s April 15 deadline for submission 

of petition packets—took the CMV Initiative below the required signature 

amounts in three districts, by a mere combined total of 572 signatures. (Id.) 

Opponents of the initiative were effectively able to prevent the CMV 

Initiative from going to a full up-or-down vote of the people by convincing just 

a fraction of one percent (0.04%) of the over 131,000 voters who signed in 

favor of the CMV Initiative. 

The initiatives entitled “Independent Redistricting” and “Utah Decides 

Healthcare” qualified for the ballot, but they appear to have faced no 

meaningful opposition as it relates to the collection of removal statements. In 

fact, the Lieutenant Governor’s Office determined that there were zero valid 

removal forms submitted with respect to Independent Redistricting and only 

four valid removal forms with respect to Utah Decides Healthcare. (Id.) 

Aside from the CMV Initiative, the best illustration of the undue 

burden that the Election Code places on the constitutional right to initiate 

legislation is the initiative entitled “Medical Cannabis.” According to the 

Lieutenant Governor, 201,222 signatures were submitted in favor of Medical 

Cannabis, which is 88,079 signatures beyond the statewide requirement of 

113,143. (Id.) County clerks validated 153,894 of those signatures, which 

means that Medical Cannabis had 40,751 signatures beyond the statewide 
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requirement. (Id.) But even with such an overwhelming number of 

signatures, Medical Cannabis barely qualified for the ballot because 

opponents of that initiative worked to gather removal statements from less 

than one percent of those who signed. Medical Cannabis met the signature 

requirements in 27 of 29 districts, but the 1,425 removal forms that the 

Lieutenant Governor validated almost caused Medical Cannabis to fall short 

in 2 of those 27 districts. (Id.) Specifically, Medical Cannabis satisfied the 

requirements for District 29 by a narrow margin of 65 signatures and District 

22 by only 35 signatures. (Id.) In other words, Medical Cannabis—which 

submitted over 40,000 fully validated signatures above the statewide 

requirement—came within 100 signatures of failing to qualify for the ballot. 

The takeaway is clear—even an initiative with the highest total number of 

valid signatures can easily be blocked from going to the people for a vote if a 

well-organized opposition simply takes advantage of the additional thirty-day 

window and targets a few key senate districts.  

As courts from other states have explained, “[p]roponents of an 

initiative must be able to rely upon the signatures they have obtained.” 

Rekart , 639 S.W. 2d at 609. But the Removal Provision creates a situation in 

which the sponsors of even the highest-signature-gathering initiatives have 

no certainty whatsoever as to whether the initiative will qualify for the 

ballot. The thirty-day window serves as a one-way ratchet through which 
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signature totals can only be lowered and it puts proponents of an initiative—

Utahns seeking to exercise their constitutional right—in an unduly 

burdensome guessing game through which they will never know whether 

they have satisfied the legislative requirements until it is too late. The result 

is that initiative sponsors are forced to expend significant additional time and 

resources to achieve effective signature totals that are far above and beyond 

the statute’s stated requirements. In fact, the CMV Initiative submitted 

18,841 validated signatures beyond the required statewide threshold yet still 

faced disqualification. (Id.) The CMV Initiative should “be able to rely upon 

the signatures they have obtained,” Rekart, 639 S.W. 2d at 609, but the 

Removal Provision precluded it from doing so. The Election Code accordingly 

places an undue burden on the right to initiate legislation. 

D. Decisions from Other States Highlight the Problematic—
and Unconstitutional—Nature of Provisions that Allow for 
Non-Notarized Removal of Signatures After a Petition Has 
Been Submitted. 

The Supreme Court of Florida considered an analogous provision that 

permitted the withdrawal of signatures in support of initiatives to amend the 

Florida Constitution in Browning v. Fla. Hometown Democracy, Inc., 29 So. 

3d 1053 (Fla. 2010). The court determined that provisions of the statute that 

permitted withdrawal of signatures after petitions had been submitted were 

unconstitutional “because the politically charged counter-petition revocation 
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campaigns created by these provisions in operation would essentially 

eviscerate and render meaningless the citizen-initiative process.” Id. at 1057.  

One problem that the court identified in Browning is that such 

provisions make “it practically impossible for initiative proponents to 

determine whether they have obtained the requisite number and distribution 

of verified signatures until it is too late to gather, submit, and verify 

additional signatures.” Id. at 1059. The court explained that “initiative 

proponents will likely receive no notice with regard to how many of their 

gathered, signed petition forms have been revoked until it is too late to 

gather, submit, and verify additional signatures” and that as a result “it is 

simply impossible for initiative proponents to ascertain the number of 

signatures necessary for ballot placement before the time to do so expires.” 

Id. at 1060. Such removal provisions unduly burden the right to initiate 

legislation because they create an unreasonable “guessing game” for 

proponents of initiatives, which have no meaningful sense of how many 

signatures they need to collect until it is too late.   

The Florida Supreme Court determined that the removal provision was 

also unconstitutional because it stacked the deck in favor of initiative 

opponents. The court observed that “these provisions incentivize a race to the 

bottom in which partisan factions compete to ‘persuade’ Florida’s electors to 

revoke previously provided signatures.” Id. More importantly, “these 
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provisions provide a trump card to one side of this signature-gathering 

process: Once an elector has signed but later revoked his or her signature, he 

or she may NEVER again sign the relevant initiative petition.” Id. (emphasis 

in original). As such, “the proverbial deck is stacked in favor of initiative 

opponents, who could strategically target elector-signatories in a single 

electoral district or in the state as a whole to revoke their signatures for any 

reason whatsoever.” Id. at 1061. The Removal Provision in the Utah Election 

Code is no different. It “does not provide [a] level playing field” and instead 

stacks the deck “in favor of initiative opponents.” Id.   

The Missouri Supreme Court reached the same conclusion in Rekart v. 

Kirkpatrick, 639 S.W. 2d 606 (Mo. 1982). Rekart involved a Missouri statute 

that “authorize[d] withdrawal of signatures from an initiative petition after 

the deadline set by the Missouri Constitution for filing initiative petition 

signatures.” Id. at 607. The court explained that “when such statutes 

interfere with or impede a right conferred by the constitution, the statute 

must be held unconstitutional.” Id. at 608. The court observed that 

“[p]roponents of an initiative petition must be able to rely upon signatures 

they have obtained” and it quoted with approval a California Supreme Court 

decision, which explained: “To permit withdrawals after the petition is 

competed and filed, and the work of securing signatures abandoned, seems to 



 15 

us to make the system wholly unworkable.” Id. (quoting Uhl v. Collins, 217 

Cal. 1, 2, 17 P.2d 99, 100 (Cal. 1932)).  

The uncertainty and uneven playing field that stem from the Election 

Code create an undue burden on the Constitutional right to initiate 

legislation. Initiative proponents are left to guess at whether the surplus 

signatures they have submitted will suffice and opponents of the initiative 

are provided a “trump card” in the form of a month–long window during 

which signatures may only be removed, not added. 

E. Not Only is the Amended Removal Provision 
Unconstitutional, But the Alleged Justification for the 
“Original” Removal Provision is No Longer Valid. 

This Court upheld as constitutional a prior version of the Removal 

Provision and related statutory structure in Utah Safe to Learn, 2004 UT 32. 

As outlined more fully in Part II below, this decision is inapplicable because 

the Court was considering a substantially different statutory provision. In 

any event, the opinion in Utah Safe to Learn turned in large part on the 1936 

opinion in Halgren v. Welling, 91 Utah 16, 63 P.2d 550 (Utah 1936).  

But the legal underpinnings of Halgren have come undone since that 

1936 decision. The Halgren Court surveyed other states’ practices and 

observed that “[t]he weight of authority is that the withdrawal may be made 

at any time before the petition has been acted upon.” Halgren, 63 P.2d at 556. 

In support of that observation, the Court in Halgren explained that “‘[n]o 
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authority has been found which denies to a petitioner the right to withdraw 

his name while the petition is being circulated and before it has been 

presented to the person or body with whom it is required to be filed.’” Id. at 

556 (quoting In re Initiative Petition No. 2, City of Chandler, 41 P.2d 101, 102 

(Okla. 1935) (further citations omitted)). The “weight of authority,” however, 

did not decidedly support the Halgren determination at the time and, more 

importantly, in the 82 years since the Halgren decision the “weight of 

authority” has overwhelmingly shifted to provide that signatures may not be 

removed once the petition has been submitted. In fact, certain states even 

require that removal statements be submitted before county clerks receive 

petitions and further allow initiative proponents an opportunity to cure 

deficits created by signature removals by submitting additional signatures.  

Of the 26 states that provide an initiative or referendum process, only 

two other states besides Utah permit signers to remove their signatures after 

the petitions have been filed without providing the initiative sponsors an 

opportunity to gather more signatures to cure any deficiencies. (See Chart of 

State Laws on Removal Provisions, App. 197–207.) Significantly, one of those 

two other states—Idaho—only allows removal of signatures “prior to 

verification of the signature.” Idaho Code Ann. § 34-1803B(2) (West 2018). 

Idaho’s approach is accordingly a far cry from Utah’s approach, which 

permits signature removal after validation of signatures by the county clerks. 
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Of the remaining 23 states, 15 have statutes that provide that a voter must 

remove their signature on or before the petition is submitted. (Chart of State 

Laws on Removal Provisions, App. 197–207.) Five states have statutes that 

are silent on signature removal, but their case law has determined or 

suggested that removal of signatures after a petition’s submission is 

impermissible. (Id.) And four states provide initiative sponsors an 

opportunity to cure any deficiencies that are created by removed signatures.2 

(Id.) 

Halgren was accordingly a different case for a different time. The 

“weight of authority” now leans firmly in the other direction and for good 

reason—to avoid the very kind of outcome presented here where a small 

0.04% of signers are able to assert an effective veto to an initiative that 

otherwise enjoys support that is sufficient to qualify for the ballot. Halgren, 

and derivatively, and Utah Safe to Learn are based on an outdated premise 

                                                           

2 Arkansas not only prohibits signature removal after a petition has been 
filed, it also provides a curing period for initiative sponsors to gather 
additional signatures after a petition has been filed and deemed insufficient. 
See Ark. Code Ann. § 14-14-107(d) (West 2018) (“Any person may in writing 
withdraw his or her signature from a petition at any time prior to the time of 
filing the petition with the county clerk.”) (emphasis added), and Ark. Code 
Ann. § 7–9–111(d)(1) (West 2018) (“If the petition is found to be insufficient, 
the Secretary of State shall forthwith notify the sponsors. . . . When the 
notice is delivered, the sponsors shall have thirty (30) days in which to do any 
or all of the following: (A) Solicit and obtain additional signatures; (B) Submit 
proof to show that the rejected signatures or some of them are good and 
should be counted; or (C) Make the petition more definite and certain.”). 



 18 

about the weight of authority. The widespread refusal of other states to 

permit such post-submission signature removals speaks to the overly 

burdensome nature of the Removal Provision.  

II. THE UTAH ELECTION CODE VIOLATES THE UNIFORM 
OPERATION OF LAWS PROVISION BECAUSE IT 
IMPERMISSIBLY STACKS THE DECK IN FAVOR OF 
OPPONENTS OF AN INITIATIVE. 

The Utah Constitution provides that “[a]ll laws of a general nature 

shall have uniform operation.” Utah Const. art. I, § 24. “The essence of this 

constitutional provision is ‘the settled concern of the law that the legislature 

be restrained from the fundamentally unfair practice of classifying persons in 

such a manner that those who are similarly situated with respect to the 

purpose of the law are treated differently by that law, to the detriment of 

some of those so classified.’” Gallivan, 2002 UT 89, ¶ 36 (quoting Blue Cross 

& Blue Shield of Utah v. State, 779 P.2d 634, 637 (Utah 1989)) (quotation 

marks omitted). Significantly, “for a law to be constitutional under the 

uniform operation of laws provision, ‘it is not enough that it be uniform on its 

face.’” Id. at ¶ 37 (quoting Lee v. Gaufin, 867 P.2d 572, 577 (Utah 1993). 

Instead, “‘[w]hat is critical is that the operation of the law be uniform.’” Id. 

(quoting Lee, 867 P.2d at 577). “Therefore, the equal protection principle 

inherent in the uniform operation of laws provision protects against 
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discrimination within a class and guards against disparate effects in the 

application of laws.” Id. at ¶ 38 (emphasis added).  

The Election Code is subject to heightened scrutiny in this action 

because it creates those very kinds of “disparate effects in the application of 

laws.” Id. This Court has explained that “heightened scrutiny [is] particularly 

appropriate” where, as here, “there [are] two constitutional values that 

require[] due recognition: (1) the uniform operation of laws provision in 

article I, section 24, which disfavors discriminatory classifications that have a 

disparate impact on similarly situated parties, and (2) the right to initiative 

granted to the citizens of Utah by article VI, section 1.” Utah Safe to Learn, 

2004 UT 32, ¶33 (explaining why heightened scrutiny applied in Gallivan, 

2002 UT 89).  

“Under this uniform operation of laws analytical model, [this Court’s] 

analysis is straightforward.” Gallivan, 2002 UT 89, ¶ 43. This Court must 

determine “(1) what, if any, classification is created and (2) whether that 

classification is discriminatory, that is, whether it treats the members of the 

class or subclasses disparately.” Id. “If a discriminatory classification exists, 

it must then be analyzed according to the Lee test to determine if it is 

constitutionally permissible.” Id. Under the Lee test “a statutory 

classification that discriminates against a person’s constitutionally protected 

[fundamental or critical] right . . . is constitutional only if it (1) is reasonable, 
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(2) has more than a speculative tendency to further the legislative objective 

and, in fact, actually and substantially furthers a valid legislative purpose, 

and (3) is reasonably necessary to further a legitimate legislative goal.” Id. at 

¶ 42 (quoting Lee, 867 P.2d at 582–83) (alteration in original).  

The Election Code on this issue violates both the right to initiate 

legislation and the uniform operation of laws provision in the Utah 

Constitution. The Election Code creates disparate treatment and effects and 

violates the uniform operation of laws provision in at least two ways. First, it 

imposes a series of requirements and regulations governing sponsors of an 

initiative and the circulator–verifiers (the “verifiers”) of petition packets, but 

includes no such requirements or regulations for opponents of an initiative 

and the gatherers of signature removal statements. Second, the Removal 

Provision and the minimum district requirement work in tandem to dilute 

the power of voters who sign and do not wish to remove their signature after 

submission of the petitions to the county clerks, and impermissibly heighten 

the power of those who do want to remove their signature after that critical 

time. The disparate effect is that such voters—and the initiative opponents 

who coax them to remove their signatures—have a discriminatorily effective 

veto over an initiative that otherwise enjoys broad public support that is 

sufficient to qualify for the ballot. The result is disparate treatment between 
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proponents of an initiative and opponents of an initiative, with the deck 

stacked heavily in favor of the latter, as outlined below.      

A. The Election Code Imposes Stringent Requirements on 
Petition Sponsors and Verifiers of Petition Packets, but 
Not on Petition Opponents and Gatherers of Removal 
Statements.  

The Election Code imposes a series of requirements and regulations 

governing sponsors of an initiative and the verifiers of initiative petitions. 

The sponsors of an initiative and the verifiers of initiative petitions—those 

who inform voters about an initiative and solicit individual signatures—must 

satisfy at least six significant requirements. Petition sponsors must, for 

example, file an application with the lieutenant governor that provides the 

notarized signatures of the sponsors, the text of the proposed legislation, and 

a statement on whether persons gathering signatures for the petition may be 

paid for doing so. Utah Code Ann. § 20A–7–202. Sponsors must separately 

file two special reports with the Lieutenant Governor’s Office if their petition 

verifiers are paid, as well as extra campaign finance reports that are not 

required of any other filer three days prior to an initiative’s first public 

hearing and at the time petitions are submitted. Utah Code Ann. §§ 20A–7–

205.5, 20A–11–802(1)(a)(v)–(vi).  

Sponsors must hold, record, and publish public notices for at least seven 

public hearings throughout the state of Utah before any petitions are 
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circulated. Id. § 20A–7–204.1. And should sponsors of an initiative meet these 

initial requirements, the sponsors must then ensure that those individuals 

who are circulating the petitions are “at least 18 years old,” and also “meet[] 

the [Utah] residency requirements,” meaning that they must be legal 

residents of Utah. Id. § 20A–7–205(2)(a). Initiative sponsors must also ensure 

that the petition verifiers “verif[y] each signature sheet by completing the 

verification printed on the last page of each initiative packet.” Id. Moreover, a 

verifier “may not sign the verification printed on the last page of the 

initiative packet if the [verifier] signed a signature sheet in the initiative 

packet.” Id. at 205(b).3 A verifier may only circulate petition packets and 

collect signatures if they meet these requirements.  

No similar requirements exist, however, for initiative opponents, 

including those who seek to gather and submit signature removal 

statements. The reason that the Election Code does not impose requirements 

on the gatherers of removal statements is straightforward—under the 

Election Code a voter must personally submit his or her own removal 

statement to the county clerk, as explained more fully in Part III, below. The 

                                                           
3 Initiative sponsors are also required to observe a series of granular 
formatting requirements that regulate the form of initiative petition packets, 
including requirements about specific language that such packets must 
contain as well as requirements about the binding of such packets. See, e.g., 
Utah Code Ann. §§ 20A–7–203 & 204. No such formatting or binding 
requirements apply to removal statements.  
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thousands of removal statements that were gathered and submitted by 

opponents of the CMV Initiative are accordingly invalid.  

But to the extent that the State asserts that the Election Code permits 

gatherers to collect and submit removal statements—instead of requiring an 

individual voter to mail or hand-deliver their own removal statement—such a 

provision would have the effect of creating two distinct classes that are 

governed by two distinct sets of regulations. Those two classes are proponents 

of ballot initiatives who seek to collect and verify signatures, and opponents 

of ballot initiatives who seek to gather and submit removal statements. To 

illustrate, gatherers of removal statements are (1) not required to be 18 years 

of age; (2) not required to be legal residents of Utah; and (3) are not required 

to provide any sort of verification of the removal statements that they collect. 

Nor are the opponents of an initiative who hire such gathers required to 

provide any report in connection with that hiring or payment, such as those 

required of initiative sponsors in Utah Code Ann. § 20A–7–205.5. The 

following chart provides a visual of these disparate rules and requirements:   
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REQUIREMENTS FOR PETITION PROPONENTS AND OPPONENTS 

REQUIREMENTS  PETITION PROPONENTS OPPONENTS 

Age 
YES 

Circulator/verifiers must 
be “at least 18 years old.” 

None 

Residency 

YES 
Circulators must meet 

Utah residency 
requirements. 

None 

Attestation 

YES 
They must “verif[y] each 

signature sheet by 
completing the verification 
printed on the last page of 

each initiative packet.” 
Signed in the presence of 

circulator, registered voter, 
nothing paid or given of 

value.  

None 

Application 
YES 

Five sponsors, Utah 
residents, notarized  

None 

Reports 

YES 
Must designate if the 
“petitions are being 
circulated by paid 

circulators” and must file 
campaign finance reports. 

None 

Public Hearings 

YES 
Must hold and record at 

least seven public hearings 
throughout Utah and 
publish accompanying 
notices across the state   

None 



 25 

The disparate treatment and effects are manifest. Because the Election 

Code creates these discriminatory effects, the statute “must . . . be analyzed 

according to the Lee test to determine if it is constitutionally permissible.” 

Gallivan, 2002 UT 89, ¶ 43. Under that Lee test, “a statutory classification 

that discriminates against a person’s constitutionally protected [fundamental 

or critical] right . . . is constitutional only if it (1) is reasonable, (2) has more 

than a speculative tendency to further the legislative objective and, in fact, 

actually and substantially furthers a valid legislative purpose, and (3) is 

reasonably necessary to further a legitimate legislative goal.” Gallivan, 2002 

UT 89, ¶ 42 (quoting Lee, 867 P.2d at 582–83) (alteration in original).  

The imposition of various requirements on petition verifiers, without 

any meaningful requirements for gatherers of removal statements, fails to 

pass constitutional muster on those three criteria. It is not reasonable to 

treat verifiers so disparately from gatherers of removal statements. The State 

may assert that such disparate treatment furthers a legislative objective to 

prevent fraudulent or coerced signatures, but that assertion would ring 

hollow because the removal statements raise similar concerns of fraud or 

coercion. There is no rational reason why opponents of an initiative and the 

related gatherers of removal statements should not be subject to the same 

strictures as sponsors of an initiative and the verifiers. But that is the reality 

under the State’s presumed reading of the Election Code. Gatherers of 
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removal statements may be under 18 years of age, need not be residents of 

Utah, and are not required to sign any sort of verification related to the 

removals that they procure. Nor are initiative opponents required to submit a 

special reports or disclosures on whether such gatherers of removal 

statements are paid. Given the lack of any meaningful regulation or 

oversight, the potential for fraud or misconduct with respect to gatherers of 

removal statements is obvious. The disparate effects on verifiers vis-à-vis 

gatherers of removal statements are significant and are not necessary to 

further any legitimate legislative goal. That disparate treatment accordingly 

runs afoul of the uniform operation of laws provision of the Utah 

Constitution.  

B. The Removal Provision and the Senate District 
Requirement of the Election Code Work in Tandem to 
Impermissibly Dilute the Power of Signers Who Do Not 
Remove Their Signatures, and Impermissibly Heightens 
the Power of Signers Who Do. 

The Election Code also violates the uniform operation of laws provision 

because the Removal Provision and the Senate District Requirement dilute 

the power of voters who sign a petition and choose not to remove their 

signatures, and heighten the power of voters who do. The statute provides 

that initiative packets must be submitted to county clerks by April 15, Utah 

Code Ann. § 20A–7–206(1)(a), but that voters may submit signature removal 

statements to county clerks “before May 15.” Id. at 205(3)(d). The statute 
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accordingly creates a thirty-day window in which “a relatively small number 

of registered voters . . . have an effective veto in the initiative process merely 

by virtue of” their decision to remove their signature. Gallivan, 2002 UT 89, ¶ 

45. The practical result is that opponents of an initiative can prevent an 

initiative from being certified by the ballot simply by convincing a small 

fraction of one percent of initiative signers in a single senate district to 

remove their signatures. The statute “essentially raises registered voters 

[who sign an initiative and then decide to remove their signatures after April 

15] . . . to the level of gatekeepers who can effectively keep initiatives off the 

ballot despite the existence of significant numeric support.” Id.  

The circumstances surrounding the CMV Initiative illustrate the 

constitutional problem. Sponsors for the initiative initially submitted enough 

valid signatures for District 21 to be 396 signatures over the legal threshold 

for that district. But the Lieutenant Governor determined that enough 

removal statements had been submitted in that district to prevent the 

initiative from satisfying the statutory minimum. (App. 25–27.) The 397 

removal statements that ostensibly made the difference comprised 

approximately 0.03% of the overall 131,984 valid signatures that were 

submitted in favor of the CMV Initiative. Simply put, those voters who signed 

such removals “wield[ed] a disproportionate amount of power in the 

determination of whether an initiative qualifies to be placed on the ballot.” 
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Id. Those disparate effects are not “reasonable,” they do not have “more than 

a speculative tendency to further the legislative objective,” nor do they 

“actually and substantially further[] a valid legislative purpose,” and they are 

not “reasonably necessary to further a legitimate legislative goal.” Id. at ¶ 45 

(quoting Lee , 867 P.2d at 582–83). 

This Court upheld a prior statutory removal provision in Utah Safe to 

Learn–Safe To Worship Coalition, Inc. v. State, 2004 UT 32, but this action 

differs from Utah Safe to Learn in significant ways. The removal statute at 

the time of Utah Safe To Learn required that voters’ removal statements be 

notarized, which requirement added an additional layer of verification of the 

removal statement and which protected against fraud and coercion. And the 

Appellant in that action—Utah Safe To Learn—did not assert a claim under 

the uniform operation of laws provision at all, which this Court noted when it 

explained that “each legislative enactment challenged under [the 

constitutional right to initiate legislation] need not be subjected to 

heightened scrutiny review.” Id. at ¶ 34. Utah Safe To Learn also brought 

that action before it even began circulating petition packets, which means 

that it brought only a facial challenge to the statute, not an as-applied 

challenge based on the statute’s effect in creating a disparate impact.  

In contrast, the constitutional problems created by the Election Code 

here are similar to those articulated in Gallivan v. Walker, 2002 UT 89. The 
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statute at issue in Gallivan required that initiative “sponsors had to obtain 

signatures from registered voters in each of at least 20 of Utah’s 29 counties 

equal to 10 percent of all the votes cast for governor during the last 

gubernatorial election.” Id. at ¶5. This Court explained that “[t]he effect of 

the operation of the multi-county signature requirement . . . is the creation of 

two subclasses of registered voters: those who reside in rural counties and 

those who reside in urban counties,” id. at ¶ 44, which “has the effect of 

diluting the power of urban registered voters and heightening the power of 

rural registered voters,” id. at ¶ 45. The Court struck that statute as 

unconstitutional because it had “the effect of diluting the power” of certain 

voters and “heightening the power” of others, which elevated the latter group 

“to the level of gatekeepers” with “an effective veto in the initiative process.” 

Id.  

The Election Code in this action does not necessarily create an urban 

versus rural distinction, but, in tandem with the Senate District 

Requirement, it has the same kind of impermissible effects in that it allows a 

small segment of voters “to wield a disproportionate amount of power in the 

determination of whether an initiative qualifies to be placed on the ballot.” 

Id. A small few in any given district may assert “an effective veto in the 

initiative process” regardless of the level of support in other districts. Id. The 

State may contend that any voter can choose to remove their signature 
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during the 30-day period and that as such all voters are similarly situated. 

But that argument would overlook the practical reality of the Removal 

Provision—as applied here—in situations such as this one where an 

organized and antagonistic group opposing the initiative drives the signature 

removals. The Removal Provision creates an opportunity for “an effective 

veto” by a select few because it provides the opposition additional time and 

the treasure map—in the form of a complete list of names, along with 

addresses, ages, and/or dates of birth, of those who signed the initiative—by 

which it might prevent an initiative from reaching the ballot by aggressively 

targeting signers in two or three key districts to remove their signatures. By 

targeting a small subset of signers in a small subset of districts to remove 

their signatures, the opposition is able “to wield a disproportionate amount of 

power in the determination of whether an initiative qualifies to be placed on 

the ballot.” Id.  

The Election Code as applied here created a scenario in which the 

proponents of the CMV Initiative were subject to disparate treatment in 

relation to the initiative’s opponents. Such disparate treatment violated the 

uniform operation of laws provision of the Utah Constitution. 
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III. THE UTAH ELECTION CODE FAVORS OPPONENTS OF AN 
INITIATIVE OVER PROPONENTS IN VIOLATION OF THE 
EQUAL PROTECTION CLAUSE OF THE FOURTEENTH 
AMENDMENT. 

The Removal Provision and the Senate District Requirement, operating 

in tandem, violate the Equal Protection Clause of the Fourteenth 

Amendment to the United States Constitution. “The Equal Protection Clause 

of the Fourteenth Amendment provides that no state shall ‘deny to any 

person within its jurisdiction the equal protection of the laws,’ U.S. Const. 

amend. XIV, § 1, ‘which is essentially a direction that all persons similarly 

situated should be treated alike.’” Gallivan, 2002 UT 89, ¶ 67 (quoting City of 

Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 439 (1985).) The 

Gallivan Court analyzed the equal protection claim raised in that action in 

light of two different opinions of the United States Supreme Court: (1) Moore 

v. Ogilvie, 394 U.S. 814 (1969); and (2) Burdick v. Takushi, 504 U.S. 428 

(1992). Gallivan, 2002 UT 89, ¶¶ 69–83. Like the statute at issue in Gallivan, 

the Removal Provision and the Senate District Requirement violate the 

Equal Protection Clause under each of those two precedents.  

A. The Utah Election Code is Contrary to the “One Person, 
One Vote” Principle Outlined in Moore v. Ogilvie.  

This Court has explained that “[f]or decades the United States 

Supreme Court has held unconstitutional state election laws when there is a 

disparity in the political and voting power of the voters similarly situated 
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within a state.” Id. at ¶ 70. Indeed, “[w]eighting the votes of citizens 

differently, by any method or means, merely because of where they happen to 

reside, hardly seems justifiable.” Reynolds v. Sims, 377 U.S. 533, 563 (1964). 

The United States Supreme Court has “applied [that] ‘one person, one vote’ 

principle to the petition context in Moore v. Ogilvie.’” Gallivan, 2002 UT 89, ¶ 

73 (quoting Moore, 394 U.S. at 818–19). The Court explained in Moore that 

“[t]he idea that one group can be granted greater voting strength than 

another is hostile to the one man, one vote basis of our representative 

government.” Moore, 394 U.S. at 819.  

But as outlined above, the Removal Provision and Senate District 

Requirement had that very effect here of granting one group greater voting 

strength than another. Specifically, those provisions favored opponents of the 

CMV Initiative over the CMV Initiative’s proponents in two ways. First, they 

imposed requirements on the sponsors and verifiers, but not on opponents or 

gatherers of removal statements. Second, they afforded opponents of the 

CMV Initiative—and the initiative signers in a few targeted senate 

districts—an effective veto over the CMV Initiative, which had otherwise 

satisfied all of the statutory signature requirements. A subgroup of voters in 

those targeted districts—and the initiative opponents who sought to persuade 

them—were afforded disproportionate voting power. Of course, “[t]his 

problem is exacerbated by the removal provision of [the] Utah Code . . . , 
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which allows voters to remove their signatures from initiative petitions after 

the petitions have been submitted to the county clerks for certification and 

after the sponsors can no longer solicit additional signatures to replace 

removed signatures.” Gallivan, 2002 UT 89, ¶ 79. “The removal provision 

effectively allows an initiative petition to be defeated by the removal of a very 

small number of voters’ signatures . . . .” Id. The Gallivan Court observed 

that “in this case opponents of the initiative conducted a concerted campaign 

in rural counties to encourage voters in those counties to remove their 

signatures from initiative petitions after the petitions had been delivered to 

the county clerks, and around 3,000 voters in rural counties removes their 

signatures, effectively preventing the initiative from qualifying for placement 

on the ballot.” Id.  

Unlike Gallivan, the disparate effects here did not necessarily favor a 

select few in rural counties, but they did favor a select few. Specifically, they 

favored opponents of the CMV Initiative and the subgroup of voters in three 

targeted senate districts that those opponents sought to persuade. To 

illustrate, if every registered voter in 25 of 29 senate districts—

approximately 86 percent of registered voters in the state—submitted a valid 

signature on behalf of an initiative, but the initiative failed to meet the 

threshold in one of the other four districts, the initiative would not qualify for 

the ballot under the Election Code. Conversely, if proponents secured the 
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bare minimum—ten percent of registered voters in 26 of 29 senate districts, 

then an initiative with support from under 9 percent of registered voters 

would reach the ballot. The compelling justification for why the voters of four 

senate districts could preclude a ballot initiative sought by all voters in every 

other senate district is lacking. “Having once granted the right to vote on 

equal terms, the State may not, by later arbitrary and disparate treatment, 

value one person’s vote over that of another.” Bush v. Gore, 531 U.S. 98, 104–

05 (2000). The Removal Provision and the Senate District Requirement have 

the effect of doing precisely that. They accordingly violate the Equal 

Protection Clause.  

B. The Utah Election Code Places Severe Restrictions on 
Voters With No State Interest of Compelling Importance.  

The United States Supreme Court explained in Burdick that “[a] court 

considering a challenge to a state election law must weigh the character and 

magnitude of the asserted injury to the rights protected by the First and 

Fourteenth Amendments that the plaintiff seeks to vindicate against the 

precise interests put forward by the State as justifications for the burden 

imposed by its rule, taking into consideration the extent to which those 

interests make it necessary to burden the plaintiff’s rights.” Burdick, 504 

U.S. at 434 (internal quotation marks and citation omitted). And “when those 

rights are subjected to ‘severe’ restrictions, the regulation must be ‘narrowly 
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drawn to advance a state interest of compelling importance.’” Id. (quoting 

Norman v. Reed, 502 U.S. 279, 289 (1992)). But “when a state election law 

provision imposes only ‘reasonable, nondiscriminatory restrictions’ upon the 

First and Fourteenth Amendment rights of voters, ‘the State’s important 

regulatory interests are generally sufficient to justify’ the restrictions.” Id. 

(quoting Anderson v. Celebrezze, 460 U.S. 780, 788 (1983)). Here, “under 

Burdick strict scrutiny applies” because “there are severe restrictions on the 

rights of registered voters.” Gallivan, 2002 UT 89, ¶ 82. Again, those 

restrictions do not turn on a distinction between urban versus rural voters, 

but they are present nonetheless because, as described above, the Election 

Code stacks the deck in favor of opponents of an initiative and heightens the 

voting power of some to the detriment of others.  

Because of those severe restrictions on the rights of registered voters, 

the Removal Provision and Senate District Requirement “must be narrowly 

drawn to advance a state interest of compelling importance.” Burdick, 504 

U.S. at 434. But the Removal Provision does not advance a compelling state 

interest for the reasons outlined in Parts I and II above. Specifically, the 

weight of authority rejects the notion that there is a prevailing right for 

voters to remove their signatures after a petition has been submitted, the 

signature requirement relates only to whether an initiative will appear on 

the ballot, not whether it will ultimately become law, and dilution of the 
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people’s right to initiate legislation is not a compelling state interest 

whatsoever. 

The State may contend that the compelling state interest behind the 

Senate District requirement is to “ensure[] that there [is] a modicum of 

support before the matter would appear on the ballot, and . . . ensure that 

that support [is] throughout the statewide population.” Utah Safe to Learn, 

2004 UT 32, ¶40 (quoting the State’s brief submitted in that case). But the 

United States Supreme Court explained in Moore that it “is no answer to the 

argument under the Equal Protection Clause that this law was designed to 

require statewide support.” Moore, 394 U.S. at 818. Given the severe 

restrictions imposed, the Removal Provision and Senate District Requirement 

are not “narrowly drawn to advance a state interest of compelling 

importance.” Burdick, 504 U.S. at 434 (internal quotation marks and citation 

omitted). Those provisions accordingly violate the Equal Protection Clause of 

the Fourteenth Amendment.4 

                                                           
4 The Utah Election Code also violates the U.S. Constitution’s guarantee of 
free speech because it favors one form of speech—speech opposing an 
initiative—over another form of speech—speech in favor of an initiative. The 
Removal Provision also runs afoul of the First Amendment because it is 
designed to prevent an initiative from reaching the ballot, thereby foreclosing 
public debate and consideration of political issues even when such issues 
have overwhelming statewide interest or support. Should the Court direct 
further briefing in connection with this Petition, the CMV Parties 
respectfully reserve the right to include an argument based on the First 
Amendment. 
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IV.  IN THE ALTERNATIVE, THE CURRENT REMOVAL 
PROVISION MAY BE CONSTITUTIONAL IF CONSTRUED TO 
REQUIRE VOTERS TO SUBMIT THEIR OWN REMOVAL 
STATEMENTS BY MAIL OR IN PERSON—WHICH READING IS 
CONSISTENT WITH THE PLAIN LANGUAGE, PURPOSES, 
AND POLICIES OF THE ELECTION CODE. 

As outlined above, the provisions of the Election Code, including the 

Removal Provision, unduly burden the constitutional right to initiate 

legislation—a right that is “parallel to and coextensive with the power of the 

state legislature.” Carter, 2012 UT 2, ¶ 20. Since at least 2010, the 

framework of the statewide initiative statute has created a grossly uneven 

playing field and an unduly burdensome “guessing game” for proponents of 

initiatives. This reality was on full display here as the CMV Initiative 

initially secured, for example, over 125% of the required signatures in 

District 7 (an almost 900 signature buffer) only to see the opposition obtain 

over 1,000 removal statements in the thirty days following the final deadline 

for initiative signature submissions. The extra thirty-day window for 

removals, coupled with the recently reduced requirements for removing 

voters’ signatures, has created an unconstitutional burden with respect to the 

people’s right to initiate legislation. 

Faced with a Removal Provision that is patently unconstitutional, the 

Court may first consider whether the Removal Provision can reasonably be 

construed as constitutional. See, e.g., Brown v. Cox, 2017 UT 3, ¶ 15 (stating 
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that Utah courts “will endeavor to avoid constitutional issues by construing ‘a 

statute as constitutional wherever possible, resolving any reasonable doubt in 

favor of constitutionality’”) (quoting Due South, Inc. v. Dep’t of Alcoholic 

Beverage Control, 2008 UT 71, ¶ 39); see also Logan v. Utah Power & Light 

Co., 769 P.2d 697, 700 (Utah 1990) (“When interpreting statutes, a central 

premise is that every effort should be made to interpret them as being 

consistent with the dictates of the constitution.”). There is only one possible 

construction of the Removal Provision that would arguably keep the provision 

consistent with the dictates of the Utah Constitution: voters who wish to 

remove their signatures from a petition are required to personally submit a 

signature removal statement to the county clerks via mail or hand-delivery. 

Such a reading is not only supported by the plain language of the Removal 

Provision, it is also the reading most in keeping with the intent, purposes, 

and policies of the relevant statutes in the Election Code. 

A. The Plain Language of the Removal Provision Requires 
Personal Delivery by the Voter. 

Under Utah law, “[t]he ‘primary objective’ of statutory interpretation ‘is 

to ascertain the intent of the legislature.’” Bagley v. Bagley, 2016 UT 48, ¶ 10 

(quoting Penunuri v. Sundance Partners, Ltd., 2013 UT 22, ¶ 15). “Since [t]he 

best evidence of the legislature’s intent is the plain language of the statute 

itself, [Utah courts] look first to the plain language of the statute.” Id. 
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(internal quotation marks and citation omitted). In doing so, courts will 

“presume that the legislature used each word advisedly.” Id. (internal 

quotation marks and citation omitted). Utah courts will also presume “that 

the expression of one [term] should be interpreted as the exclusion of 

another[,] . . . . [thereby] presuming all omissions to be purposeful.” Id. 

(internal quotations omitted). When the intent of the state legislature can be 

ascertained from the statutory terms alone, “no other interpretive tools are 

needed, and [the Court’s] task of statutory construction is typically at an 

end.” Id. (internal quotation marks and citation omitted). 

A voter must submit his or her own signature removal statement under 

the plain language of the statute. The Removal Provision, found at Utah 

Code Ann. § 20A–7–205(3), provides: “A voter who has signed an initiative 

petition may have the voter’s signature removed from the petition by 

submitting to the county clerk a statement requesting that the voter’s 

signature be removed.” Id. at 205(3)(a). The relevant Utah Administrative 

Rule contains substantially the same language: “A voter who has signed a 

candidate’s nomination petition may have the voter’s signature removed from 

the petition by submitting to the filing officer a statement requesting that the 

voter’s signature be removed.” Utah Administrative Rule R623-4-5(B).  

The plain language of the Removal Provision and related 

Administrative Rule establish the legislature’s intent for the “voter” to 
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submit the statement to the county clerk. See Utah Code Ann. § 20A–7–

205(3)(a). The legislature’s omission of language suggesting somebody other 

than the actual voter can submit the statement to the county clerk should be 

deemed purposeful. See Bagley, 2016 UT 48, ¶ 10. In other words, the specific 

reference to the “voter” submitting a statement should be interpreted as the 

exclusion of others who might attempt to submit a statement on the voter’s 

behalf. Id. Accordingly, should the Court have any reservation about striking 

down the entire Removal Provision, interpreting the plain language as 

requiring personal delivery by the voter might cure that provision’s 

constitutional defects. 

When limiting the analysis to only the plain language of the Removal 

Provision, the only potentially unambiguous interpretation is that the voter 

must personally submit the removal statement to the county clerk. But 

insofar as the Court concludes that the language is ambiguous, and chooses 

to look outside the plain language, an analysis of the overall intent, purposes, 

and policies of the Election Code and Removal Provision confirms that 

personal delivery by the voter is an indispensable component of the statute. 

B. Personal Submission by the Voter is Necessary to Satisfy 
the Intent, Purposes, and Policies of the Election Code. 

This Court has explained that where a statute is ambiguous, a court’s 

“task is to seek the intent of the legislature, not to substitute [the Court’s] 



 41 

own wisdom in its stead.” Cox v. Laycock, 2015 UT 20, ¶ 42 (citing Eames v. 

Bd. Of Comm’rs, 58 Utah 495, 199 P. 970, 972 (1921)). Consequently, “when a 

statute is silent regarding particular circumstances and [the Court] 

determine[s] that such a gap was not the intent of the legislature, ‘[the Court] 

must determine the best rule of law to ensure that the statute is applied 

uniformly.’” Id. (quoting Mariemont Corp. v. White City Water Improvement 

Dist., 958 P.2d 222, 226 (Utah 1998)). To this end, Utah courts are to 

“‘analyze the act in its entirety and harmonize its provisions in accordance 

with the legislative intent and purpose.’” Id. (quoting Mariemont Corp., 958 

P.2d at 225); see also Fausnight v. Perkins, 994 So.2d 912, 922 (Ala. 2008) 

(See, J., concurring) (“When a statute is silent, this Court will look outside of 

the plain language of the statute to determine the intent of the legislature.”); 

State v. Mootz, 808 N.W.2d 207, 221 (Iowa 2012) (“When the statutory 

language is silent, legislative intent can be gleaned from the purposes and 

underlying policies of the statute, along with the consequences of various 

interpretations.”); Griffin v. Griffin, 92 A.3d 1144, 1149 (Me. 2014) (“If the 

statutory language . . . is silent on a particular point, we will then consider 

other indicia of legislative intent including the purpose of the statute.” 

(internal quotation marks and citation omitted)). 
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1. The legislative history of the Removal Provision 
demonstrates a legislative intent for personal 
delivery by the voter.  

As is noted above, the Removal Provision’s predecessor required that 

the voter’s removal statement be notarized. See 2000 Utah Laws, ch. 3, § 6, 

eff. May 1, 2000 (amended 2010) (“Any voter who has signed an initiative 

petition may have his signature removed from the petition by submitting a 

notarized statement to that effect to the county clerk.”). In 2010, the Utah 

Legislature amended the Election Code to eliminate the notary requirement. 

See 2010 Utah Laws, ch. 225, § 1, eff. March 26, 2010. The discussion of this 

proposed legislation during committee meetings and during floor debates 

reveals an unmistakable intent to require direct and personal delivery of the 

removal request by the voter, either by mail or hand-delivery. 

In debating the proposed legislation, proponents of the legislation 

generally and readily recognized that removing the notary requirement 

would make it easier to disqualify initiative petitions. However, they implied 

that voters would be required to personally deliver their own signature 

removal statements to the county clerks. 

For example, Senator Daniel Liljenquist argued at the Senate 

Government Operations & Political Subdivisions Standing Committee as 

follows: 
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This is hardly . . . an attack at the heart of the ability to 
gather signatures, but a simple way to say, “Hey, the bar right 
now is way too high to pull it off.” I don’t know if people know 
a notary, but they do know where to go to a county, to 
drive up in Davis County to the courthouse, which is 
still an effort, and to go in and put . . . their name on 
paper that . . . they would like their name taken off. . . . So 
that is germane certainly to what we are doing now, but it’s 
hardly an attempt to invalidate signatures from this body 
because it still requires an individual to go through ten 
times the effort to take their name off. 

(Sen. Liljenquist, Senate Government Operations & Political Subdivisions 

Standing Committee, Feb. 19, 2010 (emphasis added), App. 151–152.) At the 

same committee meeting, Senator Howard Stephenson argued that “[e]ven if 

this passes, it is still more difficult to remove your signature than it is 

to add, but at least it’s not the high threshold of finding a notary to witness 

your signature.” (Sen. Howard Stephenson, Senate Government Operations & 

Political Subdivisions Standing Committee, Feb. 19, 2010 (emphasis added), 

App. 141.) 

And during the House Floor Debates on the proposed legislation, bill 

sponsor Representative Carl Wimmer stated as follows: 

[I]t’s important to note . . . that even with this bill, it’s still 
tougher to remove your name than it is to add your name. We 
still will not have equal playing field even after this bill 
because you have to go through the extra steps of actually 
filing a form with your name, your address, last four digits of 
your Social Security number, all this other information that 
you then have to deliver to the . . . county clerk’s office. 
So it’s still a higher threshold to remove your name. We’re just 
equaling it out as much as possible. 
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(Rep. Wimmer, House Floor Debates, Day 37 (March 3, 2010) (emphasis 

added), App. 52–53.) These statements reveal the intent and understanding 

that the removal statements were to be delivered to the county clerk by the 

signer/voter. These statements also reveal the understanding that although 

the removal of the notary requirement made it easier to get removal 

statements, the legislators continued to consider the removal process more 

difficult than the initial signing of the petition. These statements make sense 

only if the understanding was that the removal requests would need to be 

personally delivered, by hand or by mail, to the county clerk by the person 

who signed the statement.  

2. The Lieutenant Governor’s official removal form 
supports the requirement of personal delivery by the 
voter. 

The Lieutenant Governor is the “election officer” for all statewide ballot 

and elections and has numerous and express duties concerning the statewide 

initiative process. See Utah Code Ann. §§ 20A–1–102, 20A–7–101 et seq. In 

connection with his express statutory duties over statewide initiatives, the 

Lieutenant Governor’s Office provided an official form for the removal of 

signatures from an initiative petition packet. The top of the form reads as 

follows: 

STATE OF UTAH 
REQUEST TO REMOVE PETITION SIGNATURE 
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Utah Code Annotated § 20A–7–205 and Utah Administrative Rule R623–4–5 

(Official Removal Form, App. 162.) The Official Removal Form contains two 

boxes: the first box providing for the voter information and the second box 

containing instructions for the form. Specifically, the second box provides, in 

part, as follows: 

Please read the following information carefully before 
signing and submitting this document: 

(1)   You must submit this application to your county clerk 
via mail or deliver it in person. This form cannot be 
sent via electronic means (such as email) as per Utah 
Code Annotated § 20A-7-205(3)(c) and Utah 
Administrative Rule R623-4-5. 

(Id. (emphasis in original).) The plain language of the official written 

instructions from the Lieutenant Governor’s Office provides that “You must 

submit this application to your county clerk via mail or deliver it in person.” 

(Id.) This requirement for personal delivery by the voter is consistent with 

the plain language of the Removal Provision and is completely in line with 

the intent of the legislature as provided for in the legislative history of the 

Removal Provision. The overwhelming majority of the removal statements 

that were submitted to county clerks were on this official form provided by 

the Lieutenant Governor’s Office with that language about in-person 

delivery.5 

                                                           
5 The Lieutenant Governor’s Office has provided copies of the submitted 
removal statements to the CMV Parties. Out of interests of economy and 
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3. Personal delivery or mailing operates as a necessary 
attestation/verification for the removal statement. 

Unlike the signing of a petition—which is done in front of a witness 

who signs a verification that the voter signed in the witness’s presence, that 

the voter is or intends to be registered, and that nothing was paid or given of 

value for the signature—there is no such verification/attestation required 

in connection with the signing of a removal statement. Indeed, as is explained 

elsewhere in this Memorandum, there is a massive disparity in the 

requirements for petition signatures vis-à-vis signature removals. The only 

attestation/verification that is provided for signature removals is the personal 

delivery of the removal statement either via hand-delivery or by mail. This 

attestation is critical, especially considering the significant impact a single 

removal statement can have on a statewide initiative. Indeed, this case 

provides a model example of this situation as Count My Vote collected over 

131,000 valid signatures, yet fewer than 3,000 allegedly valid removal 

requests put Count My Vote under the threshold in three senate districts. 

The critical importance of this attestation through personal delivery is 

further amplified by the fact that the Lieutenant Governor’s Office admitted 

that it lacked the capabilities to objectively verify the Social Security 

                                                                                                                                                                                           
efficiency, the CMV Parties provide herewith only illustrative examples of 
such forms, but are willing to provide all forms in a supplemental filing, if 
needed.  
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Numbers and/or Driver License for some removal statements. (LG’s Removal 

Review Process, App. 196.) 

4. Personal delivery by a voter in the initiative context 
is consistent with delivery requirements for an 
absentee ballot. 

The statewide initiative section of the Election Code refers to an 

individual signing a petition as a “voter.” See generally Utah Code Ann. § 

20A-7-201 et seq. As noted above, courts interpreting statutory language will 

“presume that the legislature used each word advisedly.” Bagley, 2016 UT 48, 

¶ 10. The use of the word “voter” in this context is not surprising given that it 

relates to constitutional right to initiate legislation. Indeed, when introducing 

the most current version of the statewide initiative section of the Election 

Code, bill sponsor Senator Curt Bramble argued on the Senate floor that “the 

vote is the most sacred thing that we do, and signing a petition is tantamount 

to casting a vote.” (Senate Floor Debate, S.B. 165, 59th Leg., Gen. Sess. (Utah 

Mar. 7, 2011) (Senate audio recording, Part 2) (statement of Sen. Curt 

Bramble), available at 

http://le.utah.gov/asp/audio/index.asp?House=S&Sess=2011GS (Choose 

“SB0165S01” from “Bill from Session” form; then select hyperlink “Day 42 

(3/7/2011)” (last visited June 14, 2018)). Accordingly, other statutory 

provisions in the Election Code addressing “voters” and the delivery of a 

ballot are instructive. Specifically, the most analogous situation—the return 
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of a mail-in absentee ballot, an absentee voter must, among other things, 

“complete and sign the affidavit on the envelope . . . securely seal the 

envelope; and attach postage . . . and deposit the envelope in the mail or 

deliver it in person to the election officer from whom the ballot was obtained.” 

Utah Code Ann. § 20A–3–306. This requirement for personal delivery or 

mailing (not to mention the requirement for an affidavit) firmly supports the 

requirement for similar delivery of a voter’s removal statement.  

5. Personal delivery by the voter is a critical 
requirement to ensure the purposes and policies of 
the initiative process—fairness. 

The requirement for personal delivery by the voter is supported by the 

need for overall fairness of the initiative process. Utah Code Ann. § 20A–1–

401 addresses the “interpretation of election laws” and provides that the 

“[c]ourts and elections officers shall construe the provisions of this title 

liberally to carry out the intent of this title.” Id. at 401. This Court has stated 

that the “Election Code’s clear intent and purpose is to ensure the fairness of 

elections.” Ellis v. Swensen, 2000 UT 101, ¶ 34, 16 P.3d 1233. “The 

presumption is that [election laws] are enacted to prevent fraud and to secure 

freedom of choice, and not, by technical obstructions, to make the right of 

voting insecure.’” Id. (quoting Earl v. Lewis, 28 Utah 116, 121, 77 P. 235, 237 

(1904)). “Determining the intention of the legislature ‘requires us to consider 

what the figurative “legislative mind” would have intended had it adverted to 
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the particular circumstances we are confronted with for adjudication.’” ASC 

Utah, Inc. v. Wolf Mountain Resorts, L.C., 2010 UT 65, ¶ 17 (quoting 

Sjostrom v. Bishop, 15 Utah 2d 373, 393 P.2d 472, 474 (1964). “In doing this, 

we take into account the purpose of the statute and ‘what interpretation and 

application will best serve that purpose in practical operation.’” Id.    

Here, personal delivery by the voter is an essential requirement to 

ensure the fairness of the initiative process. 

a. The proverbial deck is severely stacked against 
initiative proponents. 

As is noted above, the Election Code imposes a series of requirements 

and regulations governing sponsors of an initiative and the verifiers of 

initiative petitions. Significantly, however, no similar requirements exist for 

initiative opponents, including those who seek to gather and submit 

signature removal statements. The disparate effects are manifest. Personal 

delivery by the voter by mail or hand-delivery, although a relatively small 

task, is absolutely essential to keeping the scales from tipping entirely in 

favor of petition opponents.  

b. Personal delivery by the voter also protects against 
fraud, harassment, and coercion in the signature 
removal process.  

As Utah State Senators debated whether to do away with the notary 

requirement in the Removal Provision, they expressed concerns about the 
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methods that might be employed to convince people to sign an initiative 

petition in the first place. Senator Mark Madsen, for example, argued during 

Senate Floor debates that “we have heard stories, and the stories are legion, 

of people who have been asked to give their signature under false pretenses.” 

(S. Madsen, Senate Floor Debates Day 20, Feb. 22, 2010), App. 116). He 

continued, “[w]e have examples of notable citizens who were ‘bamboozled . . . 

” (App. 116–17.) Senator Madsen then challenged the premise that “those 

who are trying to force this referendum on the public are, in fact, playing by 

the rules,” and stated that “[w]e’ve seen plenty of evidence that . . . they are 

using . . . subterfuge, they’re not playing by the rules .” (App. 117.) Senator 

Jon Greiner expressed similar concerns and argued during Senate Floor 

debates that initiative proponents “use deceit, they use subterfuge, they use 

methods that are just not ethical to get those signatures, because sometimes 

it’s just easier to sign a piece of paper than it is to deal with the person who’s 

got the petition in front of you.” (S. Greiner during Senate Floor Debates, Day 

29 (Feb. 22, 2010), App. 115.)   

But those same concerns apply with even greater force with respect to 

gatherers of removal statements. Concerns of “subterfuge,” “methods that are 

just not ethical,” and the possibility that someone might “sign a piece of 

paper” because “it’s easier” than “deal[ing] with the person . . . in front of you” 

are only heightened in the context of signature removals because the 



 51 

qualification of an entire initiative may come down to the removal decisions 

of a select few. (Id.) The requirement that individual voters submit their own 

signature removal statements addresses those concerns in significant part. 

Without such a requirement, there are essentially no protections against the 

kind of “subterfuge” or the possibility that a voter might sign a removal 

statement because “it’s easier [than] deal[ing]” with a gatherer of such 

statements about which those state senators warned. (Id.) But with such a 

requirement, voters who are being persuaded or cajoled have the option to 

sign the removal form to “deal[] with the person” on their doorstep, but not 

mail or hand-deliver it to the county clerk. That option would serve as a 

strong, final barrier against coerced removals.  

Forms that opponents of the CMV Initiative left on doorsteps of petition 

signers highlight the concern. (See, e.g., App. 163.) Those forms are entitled 

“Let’s keep Utah from becoming California” and state in relevant part, 

“Sorry, I missed you! I stopped by to chat with you about the Count My Vote 

petition that State records show you signed. We are finding most people in 

your area weren’t informed that this initiative will ultimately end Utah’s 

neighborhood caucuses.” (Id. (emphasis added).) But that statement that the 

CMV Initiative “will ultimately end Utah’s neighborhood caucuses,” is simply 

not true. There is nothing in the initiative language about ending 

neighborhood caucuses. On the contrary, the CMV Initiative preserves the 
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dual-pathway to the primary ballot through (1) the caucus/convention 

system; or (2) the gathering of signatures. The forms further attempted to 

paint the CMV Initiative proponents as having misled signers, without any 

cited support, by stating, “Many don’t even remember signing it or felt 

misled.” (Id.) If initiative opponents were making such misleading statements 

in written forms left on signers’ doorsteps, who knows what gatherers of 

removal statements were saying when speaking with signers face to face? To 

be sure, the CMV Parties are not at this point seeking to invalidate removal 

statements on the basis that gatherers of such statements were misleading, 

fraudulent, or coercive. Instead, the CMV Parties simply point to those forms 

to highlight the potential for fraud, harassment, and coercion if there were no 

statutory requirement for personal submission of removal statements by 

individual voters. 

V. COUNT MY VOTE QUALIFIES FOR THE BALLOT IF THE 
REMOVAL PROVISION IS UNCONSTITUTIONAL OR IF THE 
REMOVAL PROVISION REQUIRES PERSONAL DELIVERY OR 
MAILING BY THE VOTER.  

Count My Vote obtained well over 131,000 valid signatures across the 

State of Utah and otherwise comfortably exceeded the signature threshold in 

26 of the 29 senate districts before removal statements were accounted for. 

Indeed, the only reason the CMV Initiative was deemed to have fallen short 

of the signature threshold is due to the removal statements submitted. The 
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Utah Lieutenant Governor’s Elections Webpage provides a table of the final 

number of valid signatures for each initiative petition per state senate 

district. (App. 25–27.) The Elections Webpage also contains a table 

addressing the total number of valid removal forms submitted for each 

initiative, as well as the removal forms that were not deemed valid. On June 

8, 2018, the Lieutenant Governor’s Office, in response to a GRAMA request, 

provided the CMV Parties with redacted copies of all of the removal requests, 

valid and invalid, submitted in connection with the CMV Initiative. The 

following chart provides an overview of the signature and removal totals for 

the CMV Initiative:  
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Should the Court conclude that the Removal Provision is 

unconstitutional, then the CMV Initiative qualifies for the ballot. Indeed, the 

CMV Initiative clears the thresholds in each of the disputed districts by 

hundreds of voters’ signatures. 

Furthermore, if the Court concludes that the Removal Provision 

requires the voter to personally deliver the statement to the county clerk via 

mail or hand-delivery, the CMV Initiative qualifies for placement on the 
                                                           
6 See Elections Webpage, (App. 25–27); Brenchley Email, (App. 28–29); 
Removal Forms Email and Link, (App. 193).  
7 These totals are calculated by adding the numbers in the following two 
columns, i.e., the number of removal requests deemed valid plus the number 
of total valid signatures after removals are addressed.    

 
THE CMV INITIATIVE SIGNATURE AND REMOVAL NUMBERS6 

 

SENATE 
DISTRICT 

REQUIRED 
SIGNATURES 

VALID 
SIGNATURES 
OBTAINED7 

REMOVALS 
DEEMED 

VALID 

TOTALS 
AFTER 

REMOVALS 

ALLEGED 
DEFICIT 

7 3,552 4,446 
(894 over) 1,076 3,370 (182) 

21 3,694 4,143 
(449 over) 628 3,515 (179) 

29 4,273 4,595 
(322 over) 533 4,062 (211) 

State 113,143 134,935 
(21,792 over) 2,951 131,984 18,841 

over 
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ballot because the overwhelming majority of the removal statements were 

delivered by Keep My Voice (“KMV”) representatives and not by the 

individual voters who signed the forms. On May 24, 2018, KMV, Brandon 

Beckham, and the Constitution Party of Utah filed a verified complaint in the 

Third Judicial District Court (the “KMV Verified Complaint”). (App. 164–

192.) The KMV Verified Complaint contains representations concerning the 

delivery of the removal statements at issue in this case. (See id.) Specifically, 

the KMV Verified Complaint provides: 

32. On May 14, 2018, Keep My Voice and Plaintiff Brandon 
Beckham turned in valid removal statements signed by Utah 
voters whose names and signatures appear on the CMV Initiative 
petition. . . .  

33. Specifically, Keep My Voice submitted the following 
removal statements: 

• 463  from Senate District 29 
• 88  from Senate District 25 
• 875  from Senate District 21 
• 1,123  from Senate District 07 
• 51  from Senate District 06 

(App. 176–77.) The date stamps contained on the valid removal statements in 

District 21 and District 29 further evidence the delivery by KMV 

representatives, with approximately 600 of the valid removal statements in 

District 21 and approximately 400 of the valid removal statements in District 

29 each being stamped as being received on “May 14.” (See, e.g.¸ App. 194-95.) 

The Utah County Clerk’s Office did not stamp any of the removal statements 
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when they were received, which, although unfortunate, is arguably 

understandable considering it received over 1,000 removal statements on the 

day before it was to send the statements to the Lieutenant Governor’s Office. 

In any event, even assuming that any and all of the removal statements that 

were not delivered by a KMV representative were personally mailed or 

delivered by the voter who signed the statement, the CMV Initiative still 

clears the threshold in every district by hundreds of signatures. Accordingly, 

a ruling by this Court that the removal statements had to be personally 

delivered by the voter (via mail or hand-delivery) means that the CMV 

Initiative qualifies for the ballot.  

Count My Vote accordingly qualifies for the ballot if the Removal 

Provision is unconstitutional or if it is construed to require that individual 

voters personally submit their own signature removal statements in person 

or by mail.  



CONCLUSION 

The CMV Parties accordingly request extraordinary relief as outlined 

in the "Relief Requested" section of the Petition for Extraordinary Writ. 

DATED this 15th day of June 2018. 

RAY QUINNEY & NEBEKER P.C. 

Matthew M. Cannon 
Robert P. Harrington 

Attorneys for Petitioners Count My Vote, 
Inc.; Michael 0. Leavitt, and Richard 
McKeown 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 15th day of June, 2018, I caused a true and 

correct copy of the foregoing MEMORANDUM OF POINTS AND 

AUTHORITY IN SUPPORT OF PETITION FOR EXTRAORDINARY 

WRIT to be served on the following as indicated below: 

Spencer J. Cox 
Justin Lee 
Derek Brenchley 
STATE OF UTAH 
Utah State Capitol, Suite 220 
P. O. Box 14325 
Salt Lake City, UT 84114-2325 
spencercox@utah.gov 
justinlee@utah.gov 
dbrenchley@utah.gov  

 via ECF System 
 via E-Mail 
 via Hand-Delivery 
 via U.S. Mail, Postage Prepaid 

Sean D. Reyes 
Tyler Green 
Office of the Attorney General 
STATE OF UTAH 
Utah State Capitol, Suite 230 
P. O. Box 142320 
Salt Lake City, UT 84114-2320 
seanreyes@agutah.gov 
tylergreen@agutah.gov 

 via ECF System 
 via E-Mail 
 via Hand-Delivery 
 via U.S. Mail, Postage Prepaid 

Curtis Koch 
Clerk/Auditor 
DAVIS COUNTY 
61 South Main Street, Room 104 
Farmington, UT 84025 
ckoch@co.davis.ut.us  

 via ECF System 
 via E-Mail 
 via Hand-Delivery 
 via U.S. Mail, Postage Prepaid 

mailto:spencercox@utah.gov
mailto:justinlee@utah.gov
mailto:dbrenchley@utah.gov
mailto:seanreyes@agutah.gov
mailto:tylergreen@agutah.gov
mailto:ckoch@co.davis.ut.us


1454421 

Kim M. Hafen 
Clerk/Auditor 
WASHINGTON COUNTY 

1.97 East Tabernacle Street 
St. George, UT 84 770 
Kim.hafen@washco.utah.gov 

Bryan E. Thompson 
Clerk/Auditor 
UTAH COUNTY 

100 East Center Street 
Room 3600 
Provo, UT 84606 
BryanT@utahcounty.gov 
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D via ECF System 
~via E-Mail 
D via Hand-Delivery 
D via U.S. Mail, Postage Prepaid 

D via ECF System 
~via E-Mail 
D via Hand-Delivery 
D via U .S. Mail, Postage Prepaid · 
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